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 The California legislature has 
enacted prompt payment statutes 
whereby claimants may seek to collect 
penalties if payments of undisputed 
amounts are not made within a speci-
fied period.  These prompt payment 
statutes are aimed at deterring the prac-
tice of withholding 
money in excess of the 
amount in dispute as a 
means of exacting eco-
nomic leverage against 
a claimant. 
 On both private 
works and state and 
local public works, 
within 10 days after 
receiving each progress payment, the 
prime contractor and subcontractors 
must pay their subcontractors the 
amounts included in the progress pay-
ments attributable to their work.  Fail-

ure to do so will subject the contractor 
or subcontractor to a penalty of 2 per-
cent per month in addition to interest, 
attorney fees, costs and disciplinary 
action by the CSLB, Business & Pro-
fessions Code §7108.5; Public Contract 
Code §10262.   

 The time 
period and penal-
ties vary, based 
on a broad variety 
of factors includ-
ing the type of 
public entity in-
volved, type of 
payment, type of 
claimant (prime 

contractor or subcontractor) and the 
date the contract was entered into.  For 
more information on prompt payment 
statutes, contact Andrew C. Muzi, Esq. 
at Muzi & Associates.  
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If you have any questions 

regarding this newsletter or 
any public or private works 
construction issues, contact  

Andrew C. Muzi, Esq. at 
Muzi & Associates  
(949) 553-9277. 
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LET’S BE “REASONABLE”: WHAT TO DO 
WHEN THERE IS NO SCHEDULE 

 In the absence of a work sched-
ule, a subcontractor is permitted under 
law to finish his work within a reason-
able time.  California Civil Code §1657 
provides that “If no time is specified 
for the performance of an act required 
to be performed, a reasonable time is 
allowed.” In determining what period 
constitutes reasonable time, courts con-
sider the facts and circumstances sur-

rounding the pro-
ject.  There are 
many  fac to r s 
which may be con-
sidered in deter-
mining the reason-
able time for any 
given project.  For scheduling and de-
lay questions, contact Andrew C. Muzi, 
Esq. at Muzi & Associates.  



 The CSLB’s Statewide Investi-
gative Fraud Team (SWIFT) recently 
conducted a sting operation in Central 
California where they posed as home-
owners and invited unlicensed contrac-
tor suspects to bid on projects that in-
cluded fencing, painting, tree trimming 
and landscaping.  On the day of the 
sting, fourteen people were cited for 
contracting without a license, two were 
cited for illegal advertising and one li-
censed contractor was cited for trying 
to work with an expired license.   
 Unlicensed operators are part of 
a multi-billion dollar underground 
economy that takes jobs away from le-
gitimate contractors and tax dollars 

from schools, roads and law enforce-
ment.  Additionally, such unlawful ac-
tivity is dangerous for homeowners as 
these illegal op-
erators rarely have 
workers’ compen-
sation insurance 
and the homeown-
ers have little re-
course against 
them in event of 
damage or injury.  If you know a home-
owner that is trying to cut corners and 
hire an unlicensed contractor for cheap 
labor, advise them of the potentially 
severe consequences and the risks in-
volved to their project and pocket book.  
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CSLB FACTS 

 

The CSLB operates 
under the California 

Department of 
Consumer Affairs and 
licenses California’s 
310,000 contractors. 
The CSLB conducts 

over 20,000 
investigations against 

contractors annually and 
in the fiscal year 2006 to 
2007 helped consumers 
recover $45 million in 
restitution damages. 
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CSLB CITES UNLICENSED CONTRACTORS 
IN STING OPERATION 

 California’s Subletting and Subcontracting Fair Practices Act codified in 
Public Contract Code Section 4100 et seq. requires a general contractor, upon bid 
acceptance, to use the subcontractors listed in the bid.  However, subdivision (c) 
of section 4107 provides an exception in the case of change orders causing 

changes or deletions from the original contract.  The California 
Court of Appeals recently held in Affholder, Inc. v. Mitchell En-
gineering, Inc. 153 Cal. App. 4th 510, that if the change order in-
volved a significant change, the exception permits the prime con-
tractor to subcontract out the work without obligation to the origi-
nal subcontractor; however, if the change was not significant the 
contractor could not subcontract out the work without violating 
the statute.  For questions related to public works projects and 

compliance under the California Public Contract Code, contact Andrew C. Muzi, 
Esq. at Muzi & Associates.  

CHANGE ORDER ON A PUBLIC JOB MAY 
PERMIT THE REPLACEMENT OF A LISTED 
SUBCONTRACTOR 

 

Season’s Greetings from Muzi & Associates 
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IN THE NEGOTIATION PROCESS, WHOSE 
CONTRACT TERMS & CONDITIONS 
ULTIMATELY APPLY 

 During negotiations, when bids, 
proposals, correspondence and in-
voices are exchanged between the par-
ties, in the absence of a signed agree-
ment by both parties, it is sometimes 
difficult to know which terms and con-
ditions apply.  While these legal ques-
tions tend to be fact sensitive, in the 
case of a subcontractor sup-
plying and installing 
“goods” or products on a 
job, i.e. casework, HVAC 
units, or windows, the Uni-
form Commercial Code of-
fers some guidance as to the 
answer.    
 In the instance 
where a subcontractor provides a bid 
(which contains certain terms and con-
ditions) to supply and install a product 
on a job, and the contractor confirms 
the bid in a writing, i.e. letter, invoice, 
e-mail, or work order, within a reason-
able time - that written confirmation 
acts as an “acceptance” of the subcon-
tractor’s bid, which contains its terms 
and conditions.   

 The Uniform Commercial Code 
Section 2-207(1) specifically states: “A 
definite and seasonable expression of 
acceptance or a written confirmation 
which is sent within a reasonable time 
operates as an acceptance even though 
it states terms additional to or different 
from those offered or agreed upon, 

unless acceptance is expressly 
made conditional on assent to the 
additional or different terms.”   
 Determining whose terms 
and conditions apply is often piv-
otal to a dispute since they dictate 
the parameters governing the dis-
pute and the recovery available, 
i.e. binding arbitration clauses, 

attorney’s fees to the prevailing party, 
limited damages, notice requirements, 
etc.  It is always preferable to have an 
agreed to written contract signed by 
both parties, but in its absence, the ap-
plication of law to facts will determine 
whose terms and conditions apply.  For 
more information on contract forma-
tion and enforcement, contact Andrew 
C. Muzi, Esq. at Muzi & Associates.   

MUZI & ASSOCIATES CELEBRATES ITS  
10 YEAR ANNIVERSARY 

 January 2008 marks our ten year anniversary at the law firm of Muzi & 
Associates.  Over the past ten years we have celebrated many legal victories on 
behalf of our clients in state and federal courts inside and outside the State of Cali-
fornia.  It has been our pleasure serving our clients’ legal needs and we look for-
ward to continuing to provide the quality of legal services our clients have come to 
identify with Muzi & Associates in the years to come. 


	QUARTERLY NEWSLETTER 

	WINTER 2007

	Muzi & Associates

	QUARTERLY NEWSLETTER 

	Page #

	WINTER 2007

	Quarterly Newsletter

	Muzi & Associates

	Page #

	Quarterly Newsletter



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJDFFile false

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /Description <<

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /DAN <>

    /DEU <>

    /ESP <>

    /FRA <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /PTB <>

    /SUO <>

    /SVE <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice





